BALES RANCH INC, ET AL

| BLA 99-5, etc. Deci ded February 2, 2000

peal s froma Decision Record/ Hnding of No Sgnificant Inpact by the

Assistant FHeld Minager, Resources, Mles Gty Held Gfice, Mntana, Bureau
of Land Managenent, approvi ng construction of a notorized access trail. EA
No. M—-020-78-7-56.

Afirned.

1

Environnental Quality: BEnvi ronnent al
Satenents!INational Ewironnental Policy Act of
1969: Environnental S atenents!INational
Environnental Policy Act of 1969 FH nding of No
Sgnificant Inpact

BLMproperly deci des to approve construction of a
newtrail providing notorized access to public | ands
for hunting and other recreational purposes, absent
preparation of an BHS where, in accordance wth
section 102(2)(Q of the National Enwvironnental
Policy Act of 1969, as anended, 42 USC §
4332(2)(Q (1994), it has taken a hard l ook at the
envi ronnental  consequences of doi ng so, consi dering
al relevant natters of environnental concern,
including the effects of off—+oad vehi cl e use anay
fromthe trail, and nade a convi nci ng case that,

gi ven appropriate mitigati on neasures, no
significant inpact wll result therefrom Its
decision not to prepare an HSwll be affirned wen
no appel lant denonstrates, wth obj ective proof,

that B.Mfailed to consider a substantial
environnental probl emof naterial significance to
the proposed action, or otherwse failed to abi de by
the statute.

Environnental Quality: BEwironnental Satenents--
National BEwvironnental Policy Act of 1969:
Environnental Satenents

Section 102(2) (B of NBPA 42 USC 84332 (2)(B
requires consideration of "appropriate alternatives”
to a proposed action, as well as their environnental
consequences. The alternatives to the
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proposed acti on shoul d acconpl i sh the i ntended
purpose, be technical |y and economcal | y feasi bl e,
and have a lesser or no inpact. Qnsideration of
alternatives ensures that the decisi onnaker has
bef ore himand takes into proper account all

possi bl e approaches to a particul ar project.

APPEARANCES  John E B oonqui st, Esqg., Helena, Mntana, for Bal es Ranch,
Inc.; Mctor L. Phillippi, Donald R MDovwel |, and Kyle Butts, Powder R ver
Qounty Board of Gounty CGonmissi oners, Broadus, Mntana, for the Powder R ver
Qunty Board of Gunty Gonmissi oners; Mrian W Hanson, pro se; G arence
Bulkley, pro se and for the BAR Qrporation; Vdlter C Rchburg, Bank
(e, Texas, NA, Fort Wrth, Texas, for Bank Qne, Texas, NA, Trustee
under the Wil of Arabel Fowe Dunbar; Jane Dunbar, pro se; Bian M
Mrris, Esq., Bozeman, Muntana, for Intervenors; John C Chaffin, Esq.,
Gfice of the Held Solicitor, US Departnent of the Interior, Bllings,
Mntana, for the Bureau of Land Minagenent .

(AN ON BY ADM N STRATI VE JUDE MULLEN

Bal es Ranch, Inc. (Bales Ranch), and others have appeal ed froman
August 14, 1998, Decision Record (OR and Fnding of No Sgnificant |npact
(FONR) of the Assistant Held Minager, Resources, Mles Gty Feld Gfice,
Mont ana, Bureau of Land Mwnagenent (BLN), approving construction of the
"Quietus Loop Alternate Access Foute" in southeastern Mntana. 1/ H ndi ng
substantial simlarity inthe legal and factual issues raised by the four
appeal s, we hereby grant BLM's notion to consol i date those appeal s. 2/

1Y Appea s were filed by Bales Ranch (1BLA No. 99-5), Powder Rver Qounty
Board of Qounty Gonmissi oners (Gounty Gonmassi oners) (IBLA No. 99-6), Mrian
W Hanson, a Mntana Sate Representative (1BLANb. 99-7), and the BAR
Qrporation (BAR), QGarence Bukley (President, BAR), Bank ne, Texas,
NA, acting through Vel ter C R chburg (Trustee under the Wil of Arabel
Rowe Dunbar), and Jane Dunbar (hereinafter, collectively, BAR et a.)
(1BLA No. 99-18).

2/ Ahandwitten insert at the bottomof page 5 of the BAR ¢t al.
statenent of reasons for appeal (SR states that the "views, opinions, &
concerns contained inthis Satenent of Reasons are sol ely those of Jane
Dunbar and Bank One, Texas and do not necessarily represent those of B AR
Qrporation, Garence or Cheryl Bulkley. (B' V& assune the initials are
those of Qarence Bulkley. The SR has three copies of the signatory page.
The first was signed by Bulkley, for hinself and as President of BAR The
second contai ns Jane Dunbar's signature, and the third is signed by
Rchburg, acting as Trustee under the WII of Arabel Fowe Dunbar. Ve are
unabl e to discern vhat assertions in the SR are di savowed by Bul kl ey, and
we Wil consider the BAR et al. SIRto have been filed on behal f of the
appel lants naned in that SR
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The Rublic Land Access Association, Inc., Skyline Sportsnen' s
Associ ation, Inc., Anaconda Soortsnen’ s Association, Inc., Bllings Rod &
GQn Qub, Laurel Rod & Gun Qub, Quster Rod & Gin A ub, Mntana Widlife
Federation, Galition for the Appropriate Mainagenent of Sate Lands, Inc.,
Sout hwest ern Mint ana Sport snen’' s Associ ation, and Russel | Gountry
Soortsnen' s Associ ation (hereinafter, collectively, Intervenors) all have
requested to intervene in the present proceeding, in support of BLBM These
organi zations assert that their nenters recreate on the public |ands that
woul d be accessed by the proposed newtrail and that they pronote public
access to public lands for hunting and other recreational purposes.
I ntervenors woul d be adversely affected by a Board decision to reverse BMs
deci sion to authorize construction, and coul d have i ndependent|y nai ntai ned
an appeal. Therefore, they wll be permtted to intervene as a natter of
right. See Serra Qub ! Rocky Muntain Chapter, 75 | BLA 220, 221122 n.2
(1983).

These appeal s arise fromthe proposed construction of a two-track
trail in four segnents consisting of two newy constructed segnents of trail
across public land that woul d connect wth two existing segnents of trail,
alsoon public land. Wen finished, the trail would permit notorized public
access to a sizeabl e L—shaped bl ock of public and Sate | ands stradding the
Mont ana/ WWoming border which is entirely surrounded by private | ands (L-
shaped bl ock). The entire access route is approxinately 4 mles | ong
(including the proposed segnents which are about 1.75 mles long). The
trail woudbegininsec. 12, T. 9S, R 45 E, and runin a southerly
directiontosec. 3, T. 9S, R 46 E, Fincipa Mridan, Ponder R ver
Qunty, Mntana. The proposed route is through a three— quarters to one and
one—hal f mles wde band of public |ands naking up the north-south | eg of
the L—shaped block. 3/ The end of the trail woul d provi de access to the
najority of the land in the east-west |eg of the L-shaped bl ock
(approxi natel y 11,820 acres), and open that leg to the public for hunting
and other recreational activities.

The access route has been proposed as a repl acenent for the "Quietus
Loop Road," a road fornerly owned and nai ntai ned by Powder Rver Qunty
(Mntana). The Quietus Loop Road had provi ded the "sol €' notori zed access
to nost of the L-shaped block. 4/ (BLMResponse to Say Request at 2; see
EAat 1, 8 BMAnswer at 3 n. 1, Intervenors' Answer at 2-3.)

3/ The proposed trail crosses public lands in secs. 12, 24, and 25, T. 9
S, R45E, andsecs. 7, 18 19, 30, T. 9S, R 46 E, Pincipa
Meridian, Powder Rver Gounty, Mntana

4/ Legal access to the L-shaped bl ock still exists fromthe north.
However, those using this access nust "hi ke about five nmiles to get to
Section 31" (BEwironnental Assessnent (EA) at 1.) Apparently the
inability to travel by notor vehicle is because the north-south | eg of the
L—shaped bl ock i s crossed by ungated fences. The proposed construction
woul d incl ude gates at fence crossings.
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The Gounty nai ntai ned road was cl osed when the right-of -way for the road was
fornal | y abandoned by Powder Rver Qounty on February 7, 1995, in response
toapetitionfiled by Bales Ranch. (Ex. Eattached to Bal es Ranch S(R
Intervenors' Answer at 2-3.)

B.Mprepared an EAto assess the environnental inpacts of the proposed
action and of a no action alternative (No. M-020-78-7-56). This EA was
nade avail abl e for a 30-day public conment period on April 28, 1998.

In his August 1998 R the Assistant Hel d Minager addressed the
publ i c cooments and adopted BLM's proposed action, approvi ng construction of
the proposed notori zed access route. He stated that the trail construction
was desi gned by BBMto mini mze surface di sturbances and the attendant costs
of construction. He explained that

[t]he prinary nethod of construction wll be to drive vehicles
and other equi pnent along a predetermned route to crush
vegetation and establish visible tracks. A one |ocation on the
existing trail ** * thetral wll bereshaped soit is
perpendicular tothe slope. This wll require cutting back a
short section of the hillside and regradi ng approxi nat el y 50-100
feet of the existing trail. The associated surface di sturbance
wWll be reseeded wth native species. There are a few | ocati ons
along the newtrail segnents where renoval of sagebrush * * *
Wl be necessary. To minimze surface disturbance, the soil
surface wll not be bl aded or scal ped to renove the sagebr ush.

I nstead, sagebrush wll be renoved using the bucket of a
front—end | cader, keepi ng the bucket el evated above the soil
surface. The concept is to use the teeth of the bucket to
break—of f the sagebrush rather than uproot it to mninmze soil

di st ur bance.

(CRat 2, see EAat 4, 6.) The proposed plan al so provided for mni mzing
damage to the three drainages the trail would cross. At the crossing for
the drainage wth flowng water "except under the driest of conditions," the
proposed trail crossing was desi gned

[t]o prevent vehicle danage to noist or wet soils, [by |aying]
concrete slabs * * * across * * * the streamchannel [].
Approaches fromboth sides of the channel[] wil be arnmored wth
rock far enough fromthe channel to prevent rutting wet or noi st
soils. Fabric wll underlay the concrete sl abs and rock

ar nor i ng.

(CRat 2, see EAat 6.)

The Assistant Held Minager found that the potential negative
environnental inpacts disclosed in the EA were "outwei gh[ed]” by the
advant ages of providing notorized access, thus benefitting a "broader group
of public land users.” (CRat 3.) H also determined that no significant
environnental inpact upon the hunan envi ronnent was likely to
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result fromthe proposed action, relieving BBMof the requi renent under
section 102(2)(Q of the National Enironnental Policy Act of 1969 (NEPA),
as anended, 42 US C 8 4332(2)(Q (1994), to prepare an envi ronnent al
inpact statenent (BS. He found that approval of the proposed action
conforned both to the appl i cabl e BMI and—use pl an (1985 Powder R ver
Resour ce Minagenent A an (RMP), which provided for obtaining "[a]ccess to
nore public land for future recreation,” and the April 1989 "Sate Drector
Qui dance" issued by the BBMMntana Sate Drector, and directing BLMfiel d
offices to "provide access to * * * tracts of public [ands havi ng
significant recreation values." ([CRat 1.) Bales Ranch and the ot her
appel lants al | took tinely appeals fromthe Assistant FH el d Mwnager's August
1998 R and FONS .

[1] Section 102(2)(Q of NEPA as anended, 42 US C 8 4332(2)(Q
(1994), and its inplenenting regulations, 40 CEF. R Part V, require the
preparation of an BHSif a Federal agency like BLMintends to engage in a
"n@ or Federal action[] significantly affecting the quality of the hunan
environnent.” See Serra Gub v. Mrsh, 769 F. 2d 868, 870 (1st Gr. 1985).
As a beginning step, an EAis prepared to determne whether an BSis
required. 40 CFR 8 1501.4. WHen an agency nakes a finding of no
significant environnental inpact based upon its EA and issues a decision to
proceed wth a proposed action wthout preparing an HS that decision will
be held to conply wth section 102(2)(Q of NEPAif the record denonstrat es
that the agency has considered rel evant matters of environnental concern,
taken a "hard | ook" at potential environnental inpacts, and nade a case that
no significant inpact wll result if the proposed action is taken, or that
any of the potentially significant environnental inpacts wll be rendered
insignificant by the adoption of appropriate mitigati on neasures. Gabi net
Muntai ns Wi derness v. Peterson, 685 F.2d 678, 681-82 (DC Qr. 1982); Nez
Perce Tribal Executive Gnmttee, 120 |BLA 34, 37138 (1991).

Wen an appeal is taken froma FONS decision, the appel | ant nust
denonstrate, wth objective proof, that B Mfailed to adequatel y consider a
substantial environnental question of naterial significance, or otherw se
failed to neet the requirenents set out in section 102(2)(Q of NEPA
Southern Uah Widerness Alliance, 127 IBLA 331, 350, 100 1.0 370, 380
(1993); Red Thunder, 117 IBA 167, 175, 97 1.0 203, 267 (1990); derra
GQub, 92 IBLA 290, 303 (1986).

Wen BLMhas conplied wth the procedural requirenents of section
102(2)(Q of NEPA by actual ly taking a hard | ook at the environnental
inpacts of a proposed action, it wll have conplied wth NEPA even though
this Board or a court (inthe event of judicial review mght deemit
appropriate take a different course wth respect to the proposed action.
See Srycker's Bay Neighborhood Gouncil v. Karlen, 444 US 223, 227128
(1980); Natural Resources Defense Gouncil v. Mrton, 458 F.2d 827, 838 (D C
dr. 1972); Geat Basin Mne Witch, 148 IBLA 1, 3 (1999). Aswe saidin
Qegon Natural Resources Guncil, 116 1BA 355, 361 n.6 (1990):

[Section 102(2)(Q of NEPA does not direct that BLMtake any
particular action in a given set of circunstances and,
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specifically, does not prohibit action where environnental
degradation wll inevitably result. Rather, it nerely nandat es
that what ever action BLMdeci des upon be initiated only after a
full consideration of the environnental inpact of such action.

Wen consi deri ng whet her BLMhas taken a hard | ook at the
envi ronnental consequences that woul d result froma proposed action, this
Board wll be guided by the "rule of reason,” as expressed in Don't Riin Qur
Park v. Sone, 802 F Supp. 1239, 1247-483 (MD Pa 1992):

An EA need not discuss the nerits and drawbacks of the
proposal in exhaustive detail. By nature, it is intended to be
an overview of environnental concerns, not an exhaustive study
of al environnental issues which the project raises. If it
were, there would be no distinction between it and an BHS
Because it is a prelimnary study done to deternine whet her nore
in-depth study analysis is required, an EAis necessarily based
on "inconpl ete and uncertain information.” B ue Gean
Preservation Society v. Wtkins, 767 . Supp. 1518, 1526 (D
Hwaii 1991) * * *, S long as an EA contains a "' reasonabl y
thorough discussion of . . . significant aspects of the probabl e
envi ronnental  consequences, ' " NEPA requi renent s have been
satisfied SerraQubv. Lhited Sates Departnent of
Transportation, 664 F. Supp. 1324, 1338 (ND Ga 1987) * * *
quoting Trout Lhlimted v. Mrton, 509 F. 2d 1276, 1283 (9th Gr.
1974). [Footnote del eted.]

Se 40 CER 81508.9; Stientists' Institute for Public Infornation v.
Aomc Energy Gmmssion, 481 F.2d 1079, 1092 (DC dr. 1973); Mssouri
Qalition for the Environnent, 124 1B.A 211, 219-20 (1992).

B.Mseeks dismssal of the appeals filed by the Gounty Conmissi oners
and Hanson, arguing that they |ack standing to appeal because they failed to
show how t he deci si on had an adverse affect on them as required by 43
CFER 84.410(a). (Aswer at 2.) Ve find nothing inthe record or their
statenents on appeal show ng how the deci si on adversely affected them or
that it islikely that they wll suffer if the proposed newtrail is built.
See Becharof Gorp., 147 1BA 117, 129 (1998). Ve would nornal |y direct the
Gunty Gonmissi oners and Hanson to show cause why their appeal s shoul d not
be dismssed for lack of standing. However, as the other appellants clearly
have standi ng and have advanced the naj ority of the argunents on appeal, it
is not necessary to address BLM's request.

Bal es Ranch owns private | ands near the proposed trail and grazes
livestock on public lands inits vicinity. The principal contention in
Bales Ranch's SIRis that BLMvi ol ated section 102(2)(Q of NEPA by failing
to adequatel y consider the potentia environnental inpact of constructing
the proposed trail across public |ands, and reasonabl e
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alternatives thereto. 5 Anunber of allegations are nade i n support of
this contention.

According to Bal es Ranch, BLMfailed to adequatel y consi der and/ or
mtigate the potentia adverse inpacts of construction of the new access
trail onfragile, highly erodible soils al ong, adjacent to, and near the
proposed route. (SRat 7-9; Rply at 34.) It asserts that BLMdid not
provi de appropriate neasures to el imnate or mini mze the acknow edged
adverse inpact of erosion of the soils along the route resulting from
vehicular travel. (SRat 8) It also asserts that there wll be
unrestricted use of the trail, and BBMdid not consider the potential
adverse i npact upon adj acent and nearby soils, resulting fromoff—oad
vehicles ((RVs) going off of the designated route, creating "mltiple
vehicle routes criss—crossing the area.” 1d. It contends that BLMis
required to consi der these inpacts because they are a "reasonabl y
f oreseeabl e consequence” of the proposed action. [d. (citing 40 CER 8
1508. 8(b)) .

B.Mwas aware that soils along and inthe vicinity of the proposed
trail route are susceptible to erosion and that vehicular traffic coul d
potentially cause soil erosion both along the trail and anay fromit. (EA
at 4, 89, 11-12.) This possibility was presented to BLMduring the
environnental review process and on appeal. See SR at 9 ("proposed route
intermttently crosses highly erodible soils [and] * * * areas adjacent to
the proposed route * * * include[] nany areas wth sever[e]ly erodibl e
soils,” citing Ex. Dattached to SIR (Qunty's "soil survey nap')); Letter
to BBMfromBal es Ranch, dated Feb. 26, 1998, at 2. In turn, BLMconsi dered
these inpacts and took mitigating neasures desi gned to mini nhze thembot h
during the construction phase and subsequent RV use. The Assistant Feld
Minager found the risk to be acceptabl e, even during wet conditions, basing
his finding on the followng statenent inthe EA "The area is not a na or
destination point for nost visitors. Mny of the current users are
concerned wth naintaining the integrity of resources on public |ands and
avoid driving roads when soils are too wet.” (EAat 11.) The proposed
action included posting a sign at the nain access point tothe trail,
di scouragi ng vehicle travel "under wet conditions.” (CRat 2; see EA at
11-12.) In addition, the Assistant Feld Minager provided for inspection of
the route and "appropriate action” to correct "[a]ny erosi on probl ens"
detected. 6/ ([Rat 3.) He concluded that he did not

5 Hanson filed no SR on her own behal f, but joins inthe SRfiled by
Bales Ranch. (Letter to Board, dated Crt. 19, 1998.)
6/ Bales Ranch al so asserts that providing for constructi on and use of a
trail across fragile, highly erodible soils violates the nandate in the
Sate Drector Quidance, which states: "Soils [0l n an access area wl| be
examned for stability and suitability for constructi[ng] roads or trails.
Fragile soils easily danaged or highly erod[a]ble wil be protected or
avoi ded by erosion protection neasures or_alternate routes.”
(SRat 9 (quoting fromSate Drector Quidance (Ex. Aattached to SR at
"13").) BMincluded design features and construction techni ques i nt ended
to provide erosion protection neasures al ong the proposed trail. (LR at
2-3.) Taking into consideration the absence of a reasonable alternate
route, the action appears to conply wth the Sate Drector Gui dance.
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anticipate any significant inpact to the environnent, including soils. (LCR
at 3, FON.)

Turning to the potential for soil erosion caused by QRV use anay from
the trail, we agree that construction of the proposed trail wll facilitate
RV access across the public |ands. However, neither Bales Ranch nor the
Qunty Gonmissi oners of fers evidence that the anticipated use wll result in
a neasurabl e anount of off-trail activity likely to cause soil erosion or
other naterial detrinental inpacts. Wthout this evidence we are unable to
find error. The evidence before us supports a finding that the potential
for soil erosion caused by GRV use anay fromthe trail is, at best, renote
and specul ative. It need not be considered. See Geur d A ene Audubon
Sciety, Inc., 146 IBLA 65, 70 (1998) (citing Trout Lhlimted v. Mrton, 509
F.2d at 1283).

Absent a showng that there is likely to be a significant inpact as a
result of adoption of the proposed action, BLMwas not required to further
mtigate any potentia adverse inpact to soils, either along or anay from
the trail, inorder to properly render a FON\d. Powder R ver Basin Resource
Gounci |, 144 1BLA 319, 321, 328 (1998).

Bal es Ranch argues that BLMfailed to adequatel y consi der and mitigate
the potential inpact of trespass by R/ s onto private | ands where the
publ i c/private | and boundaries are unnarked, and it is easy to inadvertently
stray onto private land. (SXRat 911, Reply at 3-5.) B.Mwas obvi ousl y
anare of the potential of having QRV s stray upon private |ands, wich are
infarly close proximty at several places al ong the route.
"[Hublicrivate | and boundaries * * * are not easily recogni zabl e on the
ground. There are 11.5 miles of [public/private |and] boundary wth only
2.5 mles being fenced and sone fences are not on boundaries.” (EAat 1.)
"[Qwnership boundaries do not followterrain features.” (EAat 4, see al so
EAat 13, 24, 28 "Myp 1".) Recognizing this difficulty, BLMconcl uded t hat
it was likely that there woul d be few occurrences of trespass. It based its
determination on its plans to install signs along the route to hel p users
stay on the trail, and ultinatel y because Sate | aw prescribes a penalty for
trespass. See EAat 6, 13, CRat 22 W note that the file contains a
letter to Bales Ranch fromQris Anderson, Mntana Gane Vdrden. In his
letter he nakes the fol | owng observation: "I do not believe that the area
would see a large increase inviolations if the [proposed] trail is
approved. The area in question has always been public land and it has not
been a probl emarea, even when the now abandoned county road accessed the
sane area." (Letter postnarked Jan. 8, 1998, at 2.)

Nb evidence is offered by Bales Ranch that woul d indicate that BLMdid
not undertake a reasonabl y thorough examnati on of significant aspects of
trespass upon private land that coul d reasonably be expected to result from
the construction of the trail, or that the BLMdetermnation that the
envi ronnent al  consequences woul d not be significant was incorrect.
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Therefore it has failed to showthat its analysis is deficient or that
addi tional neasures nust be adopted to avoid a significant inpact. 7/

Bal es Ranch argues that BLMfailed to adequatel y consi der the
potential inpact of the proposed newtrail on mule deer and other widife,
and particularly the inpact of naking sec. 31 and public lands al ong and at
the end of the route nore accessible. It opines that the trail wll cause a
naterial increase inthe level of hunting inthe area. (SRat 11-12; Reply
at 34.) B.Mrecogni zed that the proposed action coul d i ncrease the hunter
use of the trail route and give greater access to sec. 31 and the public
| ands, especially when the predomnant use was recreational hunting. (EA at
9-10, 1214, 23, 27.) B.Mdeclined to directly address the inpact of
huntingon wldifeinthe EA 1d at 27. Hwever, inits answer on appeal
B.Mnotes that the appel | ants seek to give the inpression that the L-shaped
bl ock was "suddenly being opened to * * * hunting pressure.” (Answer at 5.)
It states that in actuality, hunting has been allowed in the area for a | ong
period of tine. BLMdoes not foresee any n@jor or newinpact on wldife,
and states that it "concluded, after consulting wth the experts (Mntana
Departnent of Hsh, Widife and Parks)[,] that newpressure on wildife
Wil be mninal and localized." (Answer at 5; see Intervenors' Answer at
5.)

W note that, prior to the closure of the Quietus Loop Road by the
Qunty, road access to the area was easier thanit wll beif the tral is
conpl eted, and there is no evidence that there was a nateria adverse inpact
onthe wldife resulting fromthat road, or that the level of the pressure
wll risetothe level it was wen the Qiietus Loop Road was open. Bal es
Ranch has failed to present any evidence that the proposed actionis likely
tolead to any naterial increase in the hunting pressure not considered by
B.M

Next, Bal es Ranch argues that B.Mfailed to consi der and adopt
neasures to mtigate the potential inpact of the proposed newtrail on
native vegetation. It expresses concern that the use of the trail wll
encourage grow h of noxi ous weeds which wll then spread to adjacent |and
(public and private) adversely inpacting its productivity. (SRat 12, 13
and 17; Reply at 3-4.)

BLM consi dered whet her the proposed action had the potential to | ead
to the spread of noxi ous weeds whi ch woul d adversel y i npact |ivestock and
wldife vegetative use. It concluded that the potential was slight. It
states that the nethod of construction selected is a mtigative neasure
because that net hod woul d cause mini nal di sturbance of the soil crust,

7/ There is no evidence that a trespass which mght occur as a consequence
of construction of the proposed trail would rise to the level of a "burden”
on private lands, thus violating the proscriptioninthe Sate Orector
Quidance. (SRat 10 (citing Sate Drector Guidance (Ex. Aattached to

IR a "6').)
151 | BLA 361



| BLA 99-5, etc.

which invites weed establishnent. (EAat 4, 9, 12, [Rat 3; BEMAnswer at
6.) However, BBMadmtted that it was difficult to predict whether and to
what extent (QRV use woul d cause the spread of noxi ous weeds, because of the
lack of areliable link between vehi cl e use and noxi ous weed i nfestation,
given the other neans by whi ch noxi ous weed seeds may be transported (air,
water, livestock, wldife, and people). (EAa 12.) Thus, it concl uded
that, even taking no action, wll "likely" result in noxi ous weeds bei ng
"spread by other neans.” 1d. at 14. Nonethel ess, the proposed action

incl udes a base inventory of weeds along the route, followed by periodic
nonitoring to assess the extent to whi ch noxi ous weeds mght be invading the
area, and, if necessary, treatnent to suppress the noxi ous weeds wthin the
first growng season. (EAat 12, Rat 3.)

G ven the discussion of the spread of noxi ous weeds al ong the proposed
trail, we are not persuaded that it was necessary to address the even nore
specul ative question of spread of noxi ous weeds away fromthe proposed trail
resulting fromthe proposed action. Bal es Ranch has provi ded no evi dence
that it could reasonably be expected that as a consequence of the proposed
action (including the proposed mtigati ng neasures) noxi ous weeds w i |
i nvade areas away fromthe proposed trail route, crowding out native
vegetation and threatening wldife and |ivestock grazing.

The record supports a concl usion that, after considering all rel evant
natters of environnental concern, the Assistant H el d Minager has taken a
hard | ook at potential environnental inpacts and nade a convi nci ng case t hat
no significant inpact wll result. No BSwas required See Nez Perce
Tribal Executive Gnmttee, 120 IBLAat 37138. The appell ants have failed
to carry their burden of denonstrating, wth objective proof, that BLM
failed to abide by section 102(2)(Q of NEPA The fact that they nay have a
differing opinion regarding environnental inpacts or prefer another course
of action does not denonstrate a violation of the procedura requirenents of
NEPA 8 San Juan Gtizens Alliance, 129 IBLA L1, 14 (1994).

Bal es Ranch further contends that BLMfailed to adequat el y consi der
reasonabl e alternatives to the proposed action, in violation of section
102(2)(B of NBPA 42 USC 8§84332(2) (B (1994). (SXRa 36, 1011, 13;
Reply at 2-3.) It refers specifically to two alternatives proposed by
interested nentbers of the public during the environnental review process.
The first is constructing the proposed trail but permtting "horseback or
foot travel only," and the second is obtaining alternative access to sec. 31
and the other public lands "via | and exchanges, easenent acqui sitions or
other appropriate nechanisns.” 9/ (SRat 4, 5.)

8 A page 7 of BLMs Answer it alleges that Bal es Ranch does not want the
publ i ¢ havi ng notori zed access to an area that it uses for grazing and
outfitting. Inits Response to Say Request, BLMstates that Bal es Ranch
operates an outfitting business that abuts the large bl ock of public | and
and wthout the Quietus Loop Road or the proposed trail Bales Ranch w |
have the cl osest and easiest access to a greater portion of that block. Vé
need not address whether Bal es Ranch or other appel | ants seek to precl ude
not ori zed access because they want to limt conflicting use.
9/ The Qunty Gnmssioners raised a simlar assertion by claimng that BLM
shoul d have consi dered obtai ni ng access "through private land.” (Gounty
Gmmssioners'’ SRat 1.)
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[2] Section 102(2)(E) of NEPA requires consideration of "appropriate
alternatives" to a proposed action, as well as their environnental
consequences. 42 USC 8§ 4332(2) (B (1994); see 40 CF. R 88 1501.2(c¢) and
1508.9(b); Aty of Aurora v. Hint, 749 F. 2d 1457, 1466 (10th Gr. 1984);
Hward B Keck, Jr., 124 |1BLA 44, 53 (1992), aff'd, Keck v. Hastey, No. 2!
1670WVBSIPAN (ED Gil. et. 4, 1993). The alternatives to the proposed
action shoul d acconpl i sh the i ntended purpose, be technically and
econonical |y feasible, and have a lesser or noinpact. 40 CFER 8
1500. 2(e); Headwaters, Inc. v. BM 914 F 2d 1174, 1180-81 (9th Gr. 1990);
dty of Aurorav. Hint, 749 F. 2d at 1466-67; Hward B Keck, Jr., 124 |IBA
at 53-54. This includes the no action alternative. Bob Mrshall Aliance
v. Hbdel, 852 F.2d 1223, 1228-29 (9th Gr. 1988), cert. denied, 439 US
1066 (1989). onsideration of alternatives ensures that the deci si onnaker
"has before himand takes into proper account all possibl e approaches to a
particular project.”" Glvert Qiffs' Gordinating Gnmttee, Inc. v. Lhited
Sates Aomc Energy @nmission, 449 F 2d 1109, 1114 (D C Qr. 1971).

Wien determini ng which alternatives to the proposed action it woul d
study in further detail, BLMconsidered precl uding vehicular traffic on the
route, and limting use of the proposed trail to foot or horseback travel .
It concluded that, considering the nature of the terrainit crossed, when it
becane known that a foot or horse trail had been devel oped wth gates in
exi sting fences, and access could be gained to sec. 31 and the other public
| ands, vehicular use of the trail and i nmedi atel y adj acent public |and woul d
inevitably occur. Accordingto BLM it would be difficult to prevent GRV
use, and "mul tiple roads” would result, wth a loss of the benefits of
designing the trail for foot or horse use. BLMexpressed a preference for
having "one clearly defined vehicle route.” (EAat 5 Answer a 3.) G
nore i nportance, the stated purpose of the proposed acti on was to provi de
not ori zed access to sec. 31, in accordance wth BLMs 1985 Powder Rver RW.
(Answer at 3.) This purpose would not be achieved if the trail was |imted
to foot and horseback travel. In fact, BLMwas not required to consi der
this alternative. See Northwest Galition for Aternatives to Pesticides v.
Lyng, 844 F.2d 588, 591-94 (9th Gr. 1988); Wl derness Wdtch, 142 I BLA 302,
306 (1998). B Mdeened notori zed access to be especial ly inportant because
limting travel to foot and horseback travel woul d severely linmt overall
publ i ¢ access:

The horseback/foot travel option | eaves the public nore than 10
mles, across highly undulating terrain, fromthe nai n bl ock of
BMland. iy the hardiest neners of the public, or those
wth access to horses, woul d have any chance to access this

13,5 2] 0[] acre bl ock [of public/Sate |ands].

(Intervenors' Answer at 4; see EAat 14.)
Bal es Ranch presents no evidence to contradict BLMs analysis. It has
sinply chall enged BLM's assertion that |imting or precludi ng R/ use of

public lands inthe vicinity of the proposed newtrail is beyond the scope
of the EA (EAat 45 BMAwswer at 3.) It argues that the
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difficulty inherent in inplenenting a given alternative does not af fect

vhether it is reasonable, and the restricted travel alternative nust be

considered by BM (SRat 5 (citing 46 Fed. Reg. 18026, 18027 (Mr. 23,
1981)).)

W agree wth Bal es Ranch that BLMnay not avoi d consi deri ng an
alternative because it does not desire to undertake it. However, Bales
Ranch misses the real reason for BLMs decision not to consider the foot/
horseback travel only alternative in any further depth. It determned that
this alternative woul d not acconplish the intended purpose of the proposed
action, which is to provide notorized access to sec. 31 and the other public
| ands.

B.Mal so consi dered acquiring either fee ownership of or limted
easenent rights across private | ands to provide access to sec. 31 and the
other public lands. Inits answer, BLMstates that it had worked for a
period of years to resolve this natter, and that it proposed the Aternate
Access Route only after the exchange proposal s were deened to be contrary to
lawor policy. (Answer at 7.)

The exchanges proposed by Bales Ranch and B AR woul d have afforded a
neans of establishing notorized access across their private lands to the
east-west leg of public/Sate [and in exchange for 3,240 acres of public
land, including |and designated by both the Mntana and Woning BLMof fi ces
for retention. 10/ (EAat 5 B.MAnswer at 34; Intervenors’ Answer at 3;
see MenorandumfromSguires, dated Aug. 20, 1997; Menorandumfrom Squires,
dated Sept. 12, 1997; "Easenent Proposal " attached to Letter to BLBMfrom
Bal es Ranch, dated Feb. 26, 1998; Letter to BBMfromB AR, dated Dec. 16,
1997.) The proposed exchange woul d i nvol ve giving up a sizeabl e portion of
the public | ands to which access was sought. 11/ Therefore an exchange
woul d go far beyond the purpose of the proposed action, and would, to a

10/ Bales Ranch and BAR did not offer to convey their private land in
exchange for the 3,240 acres of public land. In a nenorandumdated Aug. 20,
1997, Garth Syuires, a BLMenpl oyee, stated that the Bal es Ranch "interest
seened to be nainly intrading the easenent for the strip of PD[public
donain]." See also, "Easenent Proposal ," attached to Dec. 16, 1997, letter
fromBales Ranch to BL(M In a Jan. 21, 1998, letter to Bal es Ranch, BLM
stated that "we are still open to further discussion on trading public and
deeded | ands of equal val ue that would result in public access to the bl ock
of public[/Sate] land on the Mntana/ Womng border.” Inits Feb. 26,
1998, response to BLMs offer to discuss a |l and exchange, Bal es Ranch
suggested that BLMrecei ve unspecified "l ands" froma "third party.” There
is no evidence that either Bales Ranch or B A R proposed an exchange of
specific private | ands capabl e of fulfilling the purpose of the proposed
action.

11/ Bales Ranch refused to all ow BLMto purchase an easenent, apart from
the proposed exchange. (EAat 5.) Smlarly, there is noindication that
BAR was anenabl e to the purchase of an easenent. They had forecl osed
this alternative, but do not identify another easenent available to BLM
whi ch woul d have permtted notori zed access to sec. 31
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large degree, defeat it. This fact alone is sufficient to render the
proposal unreasonable. See Northwest Galition for Aternatives to
Pesticides v. Lyng, 844 F. 2d at 591-94; WI derness Vdtch, 142 IBLA at 306.
Bal es Ranch has neither submtted proof to the contrary, nor of fered any

evi dence that notorized access to the east-west | eg mght have been af f orded
by another |and exchange or acquisition available to BLM 12/

Appel | ants have not shown that the alternatives they suggest were, in
fact, reasonabl e al ternatives, which shoul d have recei ved the hard | ook
required by section 102(2)(E) of NBPA BLMs decision not to sel ect those
alternatives for detailed environnental analysis did not violate the
requirenent of 40 CE. R 8§ 1508.9 that an EAinclude a "brief discussion[] *
** of alternatives." See Gty of Aurora v. Hint, 749 F 2d at 1466-67;
Woning Qitdoor Gouncil, 147 | BLA 105, 114 (1998).

Bal es Ranch contends that BLMfailed to cooperate wth the QGunty

Gmmssioners, invioation of 43 CFER 8§ 8300.0-6 (1995). 13/ This

regul ation provides: "In cooperation wth Sate and | ocal governnent and
private | andhol ders, [BLM shal | endeavor to provide for public access to
public lands wth outdoor recreation values.” 14/ (SRat 15.) Bales Ranch
states that: "Qoments fromthe [Powder Rver] Gounty Gonmissioners,
alternatives for BLMs proposed access route at issue inthis natter offered
by the Gonmissioners, and concerns rai sed by the Gormassi oners in the

devel opnent of alternatives, have gone unheeded by the Mles Gty BBM" |d.

Wien undertaking its environnental revi ew and when deci di ng whether to
go forward wth the proposed action, BLMconsi dered the conments and
concerns expressed by the Gounty Gonmissi oners and the other parties who
submtted cooments. (EAat 14-15; [Rat 3.) Inaddition, it contacted the
local government and listened to their position. (Answer at 7.) B.Mwas
not bound by 43 CF R 8 8300.0-6 (1995) to accede to the wshes of the
local officials or to adopt a course of action proposed by them It is
clear that BLMis not obligated to capitulate to a local governnent. To do
so woul d be an i nproper del egation of that authority del egated to the
Scretary of the Interior. Nor can BLMs failure to accede to the w shes of
the local officials or to adopt a course of action proposed by thembe
construed as a violation of the "cooperation" requirenent of the regul ation.

12/ Sate Orector Giidance provides that BMis to acquire public access
"through | and exchanges, direct purchase of land or land rights, rights—of—
way, or easenents or longtermland use agreenents.” (Ex. Aattached to
Bales Ranch SIRat "2'.) However, it does not precl ude BLMfromdevel opi ng
access across public | ands.

13/ Part 8300 of 43 CF.R was renoved fromB.Ms regul atory program
effective Juy 12, 1996. 61 Fed. Reg. 29679 (June 12, 1996).

14/ Bales Ranch also notes that the Sate Drector Gui dance provides that,
to achi eve an equi tabl e bal ance between the public's right to access public
lands and affected private property rights, B.Maccess deci sions "require
cl ose cooperation between | andowners, |and users, land or resource
nanagenent agencies, and |ocal governnents.” (SORat 15 (quoting fromSate
Drector Quidance (Ex. Aattached to SIR at "11").)
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BAR et a., asoow private | ands near the proposed trail and
graze livestock on public lands inits vicinity. They argue that B.Mfailed
to consider the likelihood that the proposed action wll |ead to i ncreased
R/ use of the entire tract of public/Sate | and served by the proposed
trail, thus accelerating soil erosion over a nuch larger area. They
continue by stating that this erosion wll then threaten degradati on of the
quality of the water supply and riparian ecosystens on adj acent public and
private | ands downstreamfromthe point of erosion. 15 (SRat 24.)
BAR et al. dispute BMs clamthat there wll be little QR/ traffic
wthin nuch of the east-west |eg of the L-shaped tract, due to the
"ruggedness of the terrain": "[Qne only has to visit simlar rugged
terrain on public land and note use by ATV s [al | terrai n vehicles],
not or cycl es, and speci a |y equi pped 4X4 vehicles. * * * Qce peopl e drive
their vehicles to Section 31, there is nothing to stop themfromcontinui ng
to drive across the renai nder of the [east-west |leg of the L-shaped tract]."
(SRat 2 (quoting fromEA at 8), 3.) They, thus, conclude: "[BLM
provides] for mtigati[ng] * * * the erosiveness of the soil and crossing of
riparian and | owlying areas through the devel opnent of crossings and
gradings, yet fails to address any such issues wth regard to the [ east-west
leg of the L-shaped tract].” (SXRat 3.)

Wen undertaki ng its assessnent BLMrecogni zed that it was likely that
reest abl i shing vehi cl e access into the area woul d result in higher
visitation than previously experienced, particularly for hunting. (EA at
7.) However, it was also noted that the topography of the two legs of the
L-shaped tract differed. "To the north there are low rolling hills * * *,
The sout hern area contai ns badl ands i ke topography.” 1d. "People will
still have towal k at least 8 mles to access [the east-west |eg] east of
Sction 31." (EAat 25.) In a Decener 16, 1997, letter to BLM Qarence
Bulkley, President of BAR, saidthat it was "next to inpossible for
vehi cl e access past Section 31 due to the terrain * * *." \@ are not
persuaded by BAR et al. that constructing the proposed newtrail wil
lead to | arge-scal e ARV use of the east-west |eg of the L-shaped tract, thus
resulting in soil erosion and the consequent degradati on of downstreamwat er
qual ity and riparian ecosystens on adj acent public and private | ands.

BAR et al. have presented no evidence that there is likely to be naterial
R/ use in that overall area or, even assumng that there wll be, that it
islikely toriseto alevel that threatens dowstreamwater quality and
riparian ecosystens. V& find no basis for concluding that there

15/ BAR et a. asoargue that BMfailed to consider the i npacts upon
visual resources, threatened and endangered species, wldlife, private

| andowners, and cul tural resources fromQrR/ use which woul d occur if the
proposed newtrail was built. (SRat 24.) Hwever, they have failed to
of fer any evidence that woul d denonstrate that any nateria inpact is likely
toresult. V& are unable to findthat BAR et a . have shown any
reasonabl y foreseeabl e consequences of the proposed action whi ch BLMshoul d
have consi der ed.
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wll be naterial RV use wthin the entire L-shaped tract, rather than just
the north-south | eg, a ong which the proposed trail woul d be constructed and
inthevicinity of the termnus of the trail, particuarly wvnen BAR et
al . present no evidence contrary to BLMs assertion that the rugged nature
of the terraininthe east-west leg of the L-shaped tract is sufficient to
deter RV use. 16/

Bal es Ranch contends that BLMs deci sion to proceed wth construction
of the proposed newtrail, absent adequate consi deration of environnental
inpacts, mtigation neasures, and reasonabl e alternatives, violates the
Sate Drector GQuidance (Ex. Aattached to SIR. (SRat 5 13-15 (citing
Sate Drector Guidance (Ex. Aattached to SIR at "1," "3," "6").) W& have
found that BLMhas abi ded by section 102(2)(Q and (B of NBPA and are not
persuaded that it has deviated fromthe prescriptions of the Sate Drector
Qui dance, which essential ly mrror NEPA by requiring consideration of the
inpact on natural resources of permtting access across public | ands, ways
to mtigate adverse inpacts by limting or regul ati ng access, and reasonabl e
alternatives. See BMAnswer at 7. Ve find nothing in BLMs findings or
the proposed action to be inconsistent wth the Sate Orector G dance.

Nor have we been shown anyt hi ng whi ch woul d precl ude BBMfromtaki ng the
proposed acti on.

Bal es Ranch has requested a hearing, to alowit an opportunity to
present evidence. This Board has discretionary authority, under 43 CF R 8§
4.415, to order a hearing. However, we find no nateria "issue of fact,"
whi ch cannot be resol ved on the present record, wthout an evidentiary
hearing. See Felix E Mail, 129 IBA 345, 347 (1994); Véods Petrol eum@.
86 IBLA 46, 55 (1985). Bales Ranch's request for a hearing is denied.

Wthout further belaboring this decision wth additional references to
contentions of appellants regarding errors and omssions in the preparation
of the EA and other errors of fact and law except to the extent they have
been expressly or inpliedy addressed in this decision, they are rejected on
the ground they are, inwole or in part, contrary to the facts and | aw or
are inmaterial. 17/ MNiational Labor Relations Board v. Sharples Chemcal s,
Inc., 209 F.2d 645, 652 (6th Qr. 1934).

16/ BAR et a. asostate that BLMshoul d consi der placing a parking | ot
at the trail termnus insec. 31, limting travel beyond that point to foot
and horseback traffic, and installing and nai ntai ning signs delineating
private | and boundaries around the entire L-shaped bl ock. (SRat 5.)

FH nding no basis to concl ude that these neasures are necessary to elininate
or mnimze any |ikely adverse inpacts, we find no basis for requiring BLM
to consi der these neasures inits EA

17/ Having reached a decision on the nerits of the appeal, the joint
petition to stay the effect of the Assistant Held Minager's August 1998
CRFONE, pending our final resolution of their appeal s, has been rendered
noot .
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the Assistant
FHeld Minager's August 14, 1998, CRFONS is affirned.

RW Millen
Admini strative Judge

| concur:

Buce R Hirris
Deputy (hief Administrative Judge
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